Connecticut Association of Diversity and Equity Professionals (d/b/a CTAAAP)

Friday, September 20, 2013
Annual Meeting
8:00 a.m. - 4:00 p.m.

Minutes

Present:  see registration check-in
TOPIC: Suranne Murray-Shipman and Goodwin
Fisher vs. University of Texas - Austin, TX 
This case was a 7:1 decision June 2013 (many decisions of this court are 5:4) 
University of Texas’ policy was if attend Texas High School and in top 10% automatically admitted to University of Texas.  Establish system of AA with factors; one (not the only) factor is the race of an applicant. Fisher was not in the 10% and was rejected. She filed suit saying the AA policy considered race in violation of 14th Amendment/Equal Protection Clause (EPC). University of Texas went the distance with case, found AA program subject to strict scrutiny with EPC. Their program was tailored narrowly enough that it served compelling government interest of diversifying educational benefits (there is strong argument this would carry over to employment).  

Decision:  court said (this is the gloss) to all of us harder to justify AA program than was 20 years ago, not just University of Texas, other government and public education programs.  Asking: Do you need to do this?  That question will get more attention. 
A) Fisher case doesn’t’ mean it’s okay to have AA program
B) Federal courts must take closer look see if viable and still needed (that could carry over to all AA programs including DOL contract compliance AA programs
C) Methodology is have to look back and forward, cant’ do AA by “rote” 

DCF Q:  Use make up of kids to factor UT/Goals?  Original part consent decree but can’t to use kid demographics.  
DCF A: Word of caution – clear nexus in DCF might be harder to justify in an agency that doesn’t have diverse population receiving services.   It is okay for Southbury Training School – ok to only have female staff in house of all female clients in Very limited circumstances, it must be precise and tailored – and have some business necessity and need to state, that you need diversity in agency.
CA Same-Sex Marriage

Trail court and circuit court of appeals found it unconstitutional. Then the Supreme Court made a 5:4 decision, which left the Appellate decision intact.  

DOMA

Another Supreme Court 5:4 decision (important because if someone leaves Obama can put forth another candidate – but congress still has to approve). The Court declared this provision unconstitutional, it is a vague decision with its biggest impact on employee health benefits and on federal income tax of provided benefits.  IRS issued new tax guidance, only other agency was US DOL revised guidance on FMLA and provided greater access.  One question not answered – if this decision has retroactive impact (if paid taxes could go back three years for what was paid to get it returned).

Title VII Harassment

Definition of Supervisor:  liability rises/falls on whether supervisor of the employer (more so in private sector and another 5:4 majority opinion.  Only recognize Supervisor who can; hire/fire, demote, promote, transfer or disciplines, if meets test automatically liability on employer. This decision puts victims of harassment, by lower level supervisors at a disadvantage for remedy. 
Retaliation 
Another 5:4 decision, Supreme Court ruled in Title VII retaliation much different than in discrimination case as the “burden shifts.”  Court said show fact they filed complaint was the cause of retaliation (aka otherwise free of retaliation if had not filed).

Voting Rights 
Another 5:4 decision, struck down provision contained formula determined which districts need pre-approval from federal government, said law invalid, more modern and workable formula needed – will take long time.
Rejected 
Under FSLA, was nominally a class action, no one else joined before she was offered relief (all was paid back to her).

CT Courts
DOC employee reinstated that committed egregious acts of sexual harassment. 

